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ANDREWS AMENDS RECORD KEEPING REGULATIONS AFTER RED CAP HEARING

An early court test of an "accounting and guerantee arrangement" now gener-
ally used in the employment of Red Caps and station porters throughout the United
States will be sought by the VWage and Hour Di%ision, Administrator Elmer F. Andrews
announced today in a statement made in connection with the issuance of an amend-
ment of the record-keeping regulations under the Fair Labor Standards Act. The
court test will be for the purpose of obtéining a determinaéion as to the validity
of the "accounting and guarantee arrangemcnt";

In issuing the revised record koeping rceguletion, Mr. Andrcws announced
that he had adopted the rocommendations made by Gustav Peck, Assistant Chief of
.he Hearings and Exemptions Scction of tho Division, who conducted the hearing on
the record-kcopiﬁg practiccs uscd by réilroads and terminals in the cmployment of
Rcd Caps, hand baggage porters and other similar cmployeos.

The Administrator commended the practices followed by certain railroads
under which, es & result of collecti#e bargaining or otherwise, they pay Red Caps
wages aside from such tips as may be received.

The regulations governing record keeping by employers were amended by the
Administrator to require, "that with respect to employeecs cmployed in occupations
in the performance of which the employee receives tips or gratuities from third
persons which are accounted for or turned over by the employee to the employer,
additional rccords containing the following information with respect to each such

mployce shall be made and prescrved by the employer:
"(a) Total hours worked each workwcek in occupations in
the performance of which the employcec reccives tips or gratuitics
from third persons.

"(b) Total hours worked each workwcek in any other occupation.
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"(@) Wages paid each workweek for heurs worked under
(a) above; provided, however, that if the employor claims as'wages
paid' the amount of any gratuities or tips voluntarily paid to
the employee by third persons and accounted for or turncd over by
the employcc to the cmployoer, such amounts must be rocorded in a
separate colum from that in which any other compecnsation is
rccorded,

"(d) Wages paid cach workweek for hours worked under

(b) abovo; provided, howevor, thet if the employcr claims as'wages

paid' the mﬂﬁﬁﬂ??ﬁ"ﬁﬁ?‘é?Efﬁities or tips voluntarily psid to the

cmployec by third persons and accounted for or turncd over by the

cmployoe to the employcr, such amounts must be recorded in a

scparate column from that in which any other compensation is re-

corded."

The hearings before Dr, Pock in Washington on Junc 27 and 28 wcre on the
application of the International Brothcrhood of Reod Caps and other partics and
full opportunity was given both to rcprcsentetives of the Rcd Caps and the Associa-
tion of Amcrican Railroads to participatc both through the tostimony of their
witncsses and the submission of briofs,

Mr, Andrcws' statoment in emmouncing his decision to adopt the recommenda-
tion of Dr. Peck follows;

"The Fair Labor Standards Act rcquircs employors to pay their cmployccs
engaged in interstate commerce wages at a rate not less than 25 conts an hour and
30 cents after October 24th. Since 'tips' arc not paid to cmployocs by their
employer but arc reccived from third partics as gratuities, they are not wages.
Howeveor, in order to avail themgolvns of the tips rcceived by thc Red Caps, the
.majority of the railroads of the country, just before the Act went into effect
in October, 1938, instituted 'an accounting and guarantec arrangement' with the
Red Caps whersby the latter are required to account to the railroad for their
tips in order that the railroad might thon use the amount of such tips to mnke a
showing that,with 'mekc-up pay', it is paying wages to tho Red Caps as rcquirecd by
che Act, In effoct, the railroads have attempted to use the tips paid to railroad
employces by the traveling public as a mcans of paying off the debt duc from
employer to employec under a federal statute - paymont of wages by the employer at
the rate of 25 cents an hour.

A | | ‘ N | _ (2210)

ppRen— N




s Big
"The Red Caps have been caught between two forces. Many people; believing
that the railroads were paying all their employees wages aside from tips equal to
or in excess of the 25 cent minimum, have refused to tip. But the typical Red Cap
of most companies has not received any such wages from his employer.

"Payment of the 25 cent minimum by the railroads would, it has been csti-
mated, increase the total annual payroll of the railroads as a group by approximate-
ly one-tenth of one percent, and would increaée total operating expenses by an even
smaller percentage. Nevertheless, the railroads sock to avoid this payment by
agreements with the Red Caps which clearly violate the spirit of the Fair Labor
Standards 'Act. Whether they violate tho lettor of the law is up to the courts to
determine. Such a dctermination will be sought at any early date.

"I want to take this opportunity to commend the practiccs followed by cer-
tain railroads under which, as a rcsult of colloctive bargaining or otherwisc, Red
.aps arc paid a salary aside from such tips as may be received. In my opinion,
however, such instances arc all too few. A substantial number of the railroads
and terminal companies employing Red Caps have rcfused to make any effort to comply
with the spirit of the Fair Labor Standards Act.

"We have received many complaints from Red Caps that the agrecments are
being uéed in a fraudulent mammer in that the Red Caps are requirced to report 25
cents an hour in tips rcgardless of thc amount they actually receive. We have
also received complaints that these contracts were made and operate under duress.

"These and other charges were repeated by the Red Caps at an investigatory
ﬂearing held for the purpose of determining whether the records regulations should
be amended to cope with this situation. I am today issuing an amendment to the

gcords regulations requiring that employers, whose employees are required to
account for or turn over tips received from third persons, must keep certain addi-

tional records with respect to such employees.
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"Without rendering any opinion on the validity under the Fair Labor
Standards Act of any such arrangement, a question which the courts must ultimately
decide, this amendment is designed to effect a break-down of the 'wages paid' into.
the amount of such tips as are claimed by the employcr to be wages, under the Act,
and any amount otherwise paid by the employer. It is believed that these addition-
al rccords arc neccessary to protect the interests of all concerncd pending an

authoritative decision by the courts as to the validity of the contract.”
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